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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
Before Mr Justice S. K. Shalt
Writ Petition No. 56 of 1999, decided on 17.10.2000

SOPHIA SHREE BASANT KUMAR MEMORIAL POLYTECHNIC
o,
REGIONAL PROVIDENT FUND COMMISSIONER (1) MAHARASHTRA AND
GOA & ANR.

Employees Provident Funds and Miscellaneous Provisions Act,
1952 - Sec. 14B r/w Sec. 7A and paras 30 and 32 of the Schemes
formulated under the Act - Powers of Commissioner - To determine the
amount of contribution due from the employer - Payment of contribu-
tion to be made by the employer and from the wages of the employee
for the past period - Consent by employees to deduct their contribution
from future wages - Complaint by employees of illegation collection by
employer - Commissioner's direction te the employer to refund the
contribution to the employees - No opportunity of hearing given to the
employer befare direction - No provision in the Act to direct refund of
contribution to the employees - Order of the Commissioner not
sustainable.

Held : While determining the amounr due from any employer under the
provisions of tiwe Act and Scheme framed under the Act. the Commissioner has
power to engttire into and see wihcther the amount due is properly arrived at aned
whether the deductions made under paragraph 32 are properly made or other-
wise. Thus., the comtention raised on behalf of the petitioner that respondent No.
I- Commissioner had 1o powers 1o togk into this aspect is not acceptable. In view
of the provisions of suh-clause (b} of clause {1} of seclion TA, the Conunissioner
has porers to consider and determine the ameount due by taking inte considera-
tion he provistons of paragraphs 30 and 32 of the Scheme.

As per the Scheme formulated under the provisions of the Act. as provided in
para 30 itself. the responsibiity was of the employer to first mokce the cantribution
af the employer's share as well as the employees’ share to the Provident Fund,
it is theregfter that under the provisions af parn 32 the emploger can make
recoveryy of the employees' share from the wages payahle to the employees The
provisions of para 32 prescribes such deduction to be made only in respect of the
wages from the period for which the contribution of the employees (s Lo be made
and not otherwise. Therefore, the deduction made by the petitioner from the
cmployres sithsequent wages on account of the deduction made by the employer
on account of the employees coniribution was in violation of the provisions of para
32 of the Scheme. As discussed above, respondent No. 1- Commissioner had
powers Lo see s aspect alsa while exercising the powers under Section 7A(1HEB),
Having exercised these powers, respondeint No. 1- Comnmissioner had found that
the petitioner had made wrongful deductions from the subsequent wages of the
employees on account of the employees’ share io the Provident Fund which was
deducted from the period between Augusi 1982 and August 1981, Therefore,
respondent No. |- Conunissioner on a complaiit being made to him by two
employees. made an enquiry and directed the petitioner ta refund such deductions
having been made bip the petitioner fo the employees.
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The provision of section 14B empowers the Commissioner to make rocoreryy
of damages in case where the employer malkes defaudt in payimeitt of any
coritribution to the Provident Fund. It dees not anyuwhere prescribe thar ihe
Commissioner had powers to direct the refund of the deductions made in violation
of the provisions of para 32 of the Scheme. As such the Commissioner could hace
taken action under the provisions of section 4R for making recoveryy of damages
from the petitioner for committing default in payment of the contribiiion (o the
Provident Fund only. It does not prescribe for any action on account of deduction
made in violation of para 32 of the Scheme. Therefore, the provisions of scetion
14B are nol atfracted 10 enable respondent No. 1- Comimissioner to direct refivud.

The direction of refund given by respondent No. 1- Comuissioner was of u
penal nature for which there is no provision in the Act. The direction for refund was
given keeping the amount of employees share of contribution made by tie
employer lo the pelitioners. As a result. the refund would have caused an
additional burden on the petitioner und that too by way of punishnient, As
discussed above, such action could not have been taken by the Conmissioner
under the provisions of section 14EB of the Act. There {s no other provision under
the Act empowering the Commissioner io take such penal action of directing
refund. particularly in the focts and circumstances of this case where the
employees had volunteered to inake deduction from their wages. The direciion uf
refund being given by} the Commissioner, it was necessary for the Commissioner
also to give show cause notice Lo the petitioner end give a hearing to the peiitinner
before passing the order of refund. In this case, that was not done and. iherefore.
the order was made in violation of the principles of natwal justice and, therefore,
it cannot be sustained. This apart there (s no specific provision in the A
whereunder the Commissioner can pnss such an order by way of punishment.
Looking to the aspect from the equitable point of view also it was inequitahle o
direct the refund. {Paras &, 13. 17. 18
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ORAL JUDGMENT (Per S. K. Shah, J.)

1. By this writ petition the pelitioner-institution challenges the com-
munications dated 6th July, 1997 and 15th October 1998 issued by
respondent No. 1- Regiona! Provident Fund Ceommissioner (hereinafter
referred Lo as the Commissioner), whereby the Commissioner directed the
petitioner-institution {o refund 1o its employees the amount that was
deducted by the petitioner from the wages payable to the employees on
account of the petitioner having made employees contributions (o the lunds
for the period beiween August 1982 and August 1991,

2. The Central Government by Notification daled 191h February, 1982,
the provisions of the Employees’ Provident Fund & Miscellaneous Provi
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sions Act, 19952 came 10 be extended to the educational, scientific, research
and training institutions specified in the Nottficalion. It was made appli-
cable prospectively with effect from 6th March, 1982. The petitioner-
institution was covered by that Notification. Thereiore, the petitioner-
institution was required to make employers as well as employvees contribu-
tions with effect from 6th March 1982. In the meantime, however, number
of educational institutions in India filed petitions challenging the virus of
the Notification in various High Courts as also in the Supreme Court. All
the petitions came 1o be transferred and clubbed together in ithe Suprerne
Court. The Apex Court had dranted interim stay to the operation of the
Notificalion. In 1991-92, the Apex Court upheld the virus of the atoresaid
Notification, as a result of which the petitioner -institution was required Lo
comply wilh the Act. The petitioner made contribution of its own as well as
ol the employees making up the difference between the contribution which
was voluntarily made and the contribution which was required Lo be made
under the Notification. On 11th November, 1992, prior to transferring of the
funds and taking the decision to contribute the differences as well as the
sharc of the emplovees for the period between August 1982 to August 1991,
the petitioner held a meeting between the employees and the management.
In that mectling all the employees consented for the deduction of the amount
from their wages to the extent of their contribution required to be made
under the Notification. Consequently and pursuant to the decision taken
withl the consent of the emplovees. the petitioner made contribution to the
Providenti IFfund not only of their share but also of the share of the employees
and subseguently deducted the employees share from the salaries /wages.

3. The two employees, namely. Nisar Merchant and Vinay Shirgaonkar
who were not present al the time of the meeting complained to the
respondent No. 1 - Conunissioner for the alleged recovery of their share of
the contribution by the management being in contribution of the provisions
of the Employees Provident Fund Act. As a result of such complaint having
been made, Respondent No. | - Commissioner wrote a letter to the petitioner
requiring the petitioner to refund the amount of deductions made by the
petitioner from the wages of the employees and the employees share of the
contribution. There was exchange of correspondence between the petitioner
and respondent No. 1 - Commissioner on this aspect. The petitioner
contended saying that the deduction on account of the employees contri-
bution {from the employces wages was made consequent upon the consent
given by them. The proceeding of the meeting in which the employees had
consenied for deduction was also forwarded to respondent No. 1 - Commis-
sioner. The Commissioner, however, stuck up to his stand and direcied the
petitioner to refund the amount of deductions made from the emplovees
wages on account of contribution to the provide: t fund. It is this commu-
nication which is assailed in this writ petition.

4. The learned Counsel for the petitioner mainly contended thal order
of refund was passed in violation of p inciples of natural justice, and if at
all the refund was to be made then the .ommissioner himself should make
the refund either direcily to the employees or to the petitioner as the
contribution on account of the employees share has already been made and
the funds are lying with the Commissioner himsell. He further contended
that there was no provision in the Emplayees Provident Fund Act which
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empowers the Commissioner 1o direct refund of the deductions made {from
the wages ol the employees on account of the employees share ol contribu
tiori. He lurther contended thal the direction given by the Commissioner
was, therelore, illegal as also inequitable. He contended that the petitioner
did not start making contribution, implementing the Nolilicaion issued by
the Central Government as the operation of the said Notification was stayed
by the order of the Apex Couri. As spon as the Apex Court upheld the virus
of the Notification he made representation to the respondent No. |
Commissioner for waiving the conlribution to be made on account of the
employees share, but Respondent No. 1 -Commissioner did nou reply to the
same. Ullimately, there was joint meeling in which a separale Code Numbcr
was given on receipt of which the petitioner made the entire contribution.
including the employers contribution as well as the employess contribution
which are required to be made under the provisions of the Employees
Provident #Fund Act. He therefore contended that there was no provision
under the Employees Provident Fund Act (o make deduction of surch
contribution from the wages of the employces and, therefore, 4 meeting was
held and with the consent of the employees a deduction was made from their
wages. He further contended that it was totally inequitable and unjust Lo
require the petitioner Lo refund the deductions made from the employces
wages while keeping the contribution made on that accouni by the peti-
tioner with the Commissioner himsell. He further contended that in
absence of any provision in the Act for making deduction on account of the
cmployees contribution in such eventualities and on equilahle considera-
tion the pelitioner was entitled to deduct the ame..int of contribution made
[or and on behalf of the employces.

5. As against this, the learned Counsel representing Lhe Commissioner
vehemently submitted that the pelitioner was a delaulter. The provisions
of the Act carnc to be made applicable to the petitioner with effect [tom 6(h
March 1982 and the petitioner was required Lo make contribution not only
of the employees contribution but also ol the employers contribution with
effect from that date. The petitioner, however, defaulted. He further submit-
ted in that even though the operation of the said Nolification was slayed by
the Apex Court, it was applicable only in respect of the petitioner in the wrig
petition before the Apex Courl and not te the petitioner whao had not filed
any wril petition. He further submitted that in any event the Apex Court
by erder dated 7th January, 1988 had directed the petitioners before it 1o
comply with the provisions of the Act with effect from 1st February 1988,
As such the petitioner should have comptlied with the provisions of the Act
with effect from 1st February 1981 bul the pelitioner preferred to wait il
the final decision of the Apex Court. In all these circumstances, the
petitioner had commitlied default and was liable to be proceeded against in
view of the provisions of Section 148 r/w 7A of the Act of the Employees
Provident Funds and Mijscellaneous Provisions Act, 1952, The Commis.
sioner in exercise of his power under section 14B has passed the sferegpic
order for refunding of the amount of the contribution made on accuuan:
the employees contribution.

6. The main question, therefore, that arises for consideration is whether
the Commissioner has powers to direct the refund of the deduction already
made by the petitioner on account of employees contribution to the
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Provident Fund which he has already deposited with respondent No. 1. In
this regard. the provisions of seclion 7A of the Act are relevant. The
provisions of section 7A read as under :-

"Sectivn 7A. Deiermination of monets due from employers :- (1) The Central
Provident Fund Commissioner, any Additional Central Provident Fund Commis
sioner. any Deputy Provident Fund Commissicner. any Regionai Provideni Fund
Commissioner. or any Assistant Provident Find Commissioner may. by order,

[a] in a case where a dispute arises regarding the applicahility of this Aet
lo an establishineut, decide such dispule; and

(h) determine the amount due from any emplayer under any provision of this
Act, the Scheme or the (Pension) Scheme of the Insurance Scheme, as the case
may be.
and for any of the aforesaid purpose may conduct such inquiry as he may deem
necessary.”

From these provisions, il is clear that respondent No. | Conunissioner
has the powers to determine the amount due from any of the employer
under any of the provisions of the scheme as the case mav be. As per
paragraph 30 of the Scheme, the employer, is liable in e hrst instance.
to pay both the contributions payable by himsclf as also payable by the
member-employee. Recovery of member-employee’s share of contribution
from the wages to be paid to the employee can be made under the provisions
of paragraph 32 of the Scheme. Thus, while determining the amount due
from the employer, as contemplated in sub-clause [b) of clause (1) of seclion
7A of the Act. would include as to what is the amount due from the emplover
on account of his contribution as alse an account of the contribution on
behall of the member-employee and also to see whether the coniribution
made bv the emplover of the employee’s share can be made. Para 32 deal
with this aspect as to what amount is recoverable from the wages of
cmployee under the provisions of the Act and the Scheme.

7. Under paragraph 32 of the Scheme the amount of the member
emplovee's contribution paid by the emplover is recoverable by means of
deduction [rom the wages of the member-emplovee and not otherwise. The
lirst proviso to paragraph 32 provides that no such deduction may be made
from any wage other than that which is paid in respect of the period or part
of the period in respect of which the contribution is payable. [n other words.
the deduction Irom wages can be made only from wages which is paid in
respect of which the contribution is payable and not otherwise, By way of
third proviso to paragraph 32 it is provided that where no such deduction
has been made on account of an accidental mistake or a clerical error, such
deduction may. with the consent in writing of the Inspector could be made
from the subsequent wages.,

8. Much reliance is placed on behalf of the petitioner on the ithird
praviso in order to submit that the deduction rom the employee’s subse-
quent wages could be made under this proviso. However, in the present case
the petitioner had not made the contribution of his own as well as of the
employees right uptn 1992, In 1982, for the first time, the petitioner made
the contribution for the peried from August 1982 (o August (992, including
the employee’s share. It is this deposit of the provident fund on account of
emplicyee’s share that was iried to be deducted from the wages 1o be paid
lo the employees subsequentlv. For not making the contribution of the
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emplovee’s share along with employer's share the petilioner alone was
responsible. I[1 was not a case of acciden(al mistake or a clerical error as
contemplated in the third proviso whercin the petitioner could make
deduction {rom subsequeni wages. Even in such conlingency lor making
the deduction Irom the subsequen( wages Lhere has to be consent lrom the
Inspeclor which is also not oblained in the present case. As such in the lacts
of the instant case, the provisions of the third proviso will nol be applicable.

9. Thus, while determining the amount due from any emplaver wider
the provisions of this Act and Scheme ramed under this Act. the Commiin
sioner has power to cnquire into and sec whether the amount duce is
properly arrived at and whether the deduetions made under paragraph 32
are properly made or othierwise. Thus. the contention raised on behall of
the petitioner that respondent No. 1- Commissioner had no powers 1o look
inte this aspect is not acceplable. In view of the provisions ol sub clause
(b} of clause (1) of seclion 7A, the Commissioner has powers (o cousider and
determine the amount due by taking into consideration the provisions of
paragraphs 30 and 32 of the Scheme,

10. It was further contended on behalf’ of the petitioner that the
contribution made by him could he made by him only after tiie decision ol
the Supreme Court and, therefore, no fault can be found with the petitioner
for making belated deposit of the emplover's contribution as well as
employee’s coniribution. This argument is also not acceptable. In Lthe firsi
place, the petitioner had not filed any writ petition. Therefore. there was no
stay ol the aperation of the Notification vis-a-vis the petitioner. Even il it is
takent that the arder of the Apex Court staying the operation of the
Notification had general application even then there was no justilication on
the part ol the petitioner to stay the implementation ol the Scheme made
applicable to it til] 1292. This is so becanse hy specific direclion given on
29th January 1988 the Apex Court had given direction (o the petiioner
before il as under :

*2. We direct that the pelitioners shall comply with the Act and the schemes

framed thereunder regularly with elfect from February 1. 1888, Whatever
arrears Lthey have Lo pay under the Act and the schemes i respeet of the periud
beiween March 1. 1982 and February 1, 1988 shall be paid hy each of the
petitioners within such time as may be granted by the Regional Pravident Fund
Commissianer. J{ the petitioners pay all the arrears payable from March b, 19542
upto February 1, 1988 in accordance with the directions of the Regionn
Provident Fund Commissioner he shall not levy any damages for the delay in
payinent of the arrears. Having regard 1o Lhe special facts of these cases the
subscribers [the employees) shall not be entitled to any interest an the arrears,
The writ pelitions are dispased of accardingly. Na costs.”
In view of the aloresaid directions of the Apex Court, the petitioners hefore
the Apex Court were required to give cffect to and comply with the
provisions cf the Act with effect from February 1, 1988. in view of this, tiw
petitioner could not have waited till the final decision of Lhe Apex Court and
the pelitioner should have started implementing the provisions of the Acl
at least with effect {rom 1st Fehruary 1988,

11. The next contention raised on behall of the petitioner is that by
Circular issued by the Central Provident Fund Cormnmissianer on Sth
November 16890, there was direction to the Regional Provideni Fand
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Commissioner to waive employee's share of contribuuon f(or the period
between 1st March 1982 (o 31st January 1988 in cases where the educa-
tional institution had not actually deducted the employees share of contri-
bution. It is further sulimitted on behalf of the petitioner that the petitioner
in fact made an applicalion 1o respondent No. 1- Commissioner on March
23. 1982 requesting Jor waiving the recovery of the emplovees contribution
for the period prior ta January 1992, [t is further contended that this letter
was not replied at all and it is thereafier that there was a joint meeting when
the Code Number was given and after having received the Code Number the
deposit of lhe contribution an account of the employers share and the
employees share was made. This argument also cannot help the petitioner
in any way. This Circular was specifically with regard to the period between
Ist March 1982 and 31sl January 1988 ie. till the period when the Apex
Court directed the petitioners before it to comply with the provisions of the
Act with effect from 1st February, 1988. By the letler dated 23rd March
1892, what the petitioner had claimed was the waiver of the recovery of the
employee’s contribution for the period upto January 1992. The petitioner
could not have made such a claim. Basically, when the provisions of the Act
were made applicable to the educational institution, including the peti-
tioner, it was the petitioner’s liability to implement the provisions of the Act
immediately with effect [rom 6th March 1882, but the petitioner failed to
do that. As indicated ahove, in view of the order passed by the Apex Court.
the petitioner was expecled to implement the provisions of the Act at least
with effect from 1st February 1988, That has also not done by the petitioner
and. therefore, the argument advanced on behall of the pelitioner cannot
he accepted.

12, The position that emerges from what has been discussed above is
as unler -

1. The provisions of the Act and the Scheme came lo be made applicable
to the educational institution petitioner with effect from 6.3.1982.

2. Although the petitioner was expectied to implement and give effect to
the provisions of the Act and the Scheme with effect from 6.3.1982, the
petitioner had committed default in making the employer’s as well as
employee's contributions to the Provident Fund.

3. Even if it is taken that the general application of the Notification
issued by the Central Government making the provisions of the Act and the
Scheme applicable to the petiticner-institition was stayed by the Apex
Court, the same was definitely raised by the Apex Court by order dated
7.1.1988. Therefore. the petitioner was expected to give effect to the
provisions of the Act and the Scheme at least with effect from 1,2.1988. But
the petitioner had failed Lo do that and waited till the final decision of the
Apex Court upholding the validilv of the Notification.

4. The petitioner made the emplover’s contribution and the employees’
contribution to the Provident Fund lor the first timne in 1992, covering the
period from August 1982 Lo the period upto August, 1991 after obtaining
the Code Mumber from respondent No. 1- Commissioner,

5. The petitioner made both the aforesaid contributlions only after
holding a joint meeting between the employer and the employees wherein
the cmployees gave consent for deduction of the employees contribution
from their subsequent wages.
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13, The question. therefore, that arises for consideration is whethea
respondent No. 1- Commissioner had powers 1o direct the petitioner (o
refund to the employee’s deductions made from the wages of the employees
on account of the employees’ contribution made by the cmployer (o the
Provident Fund. As per the Schenie formulated under the provisions il th
Act, as provided in para 30 itself, the responsibility was of the emplover ty
first make the contribution of the empioyver's share aswell as the emploceoes’
share to the Provident Fund. It is therealter thal under the provisions of
para 32 the employer can make recovery of the employees’ share tfrom e
wages payable o the employees. The provisions of para 32 prescribes such
deduction to be made only in respecl of the wages for the period [or which
the contribution of the employees is to he made and not otherwise,
Therefore, the deduction made by the petitioner {rom the eimplovees
subsequent wages on account of the deduction made by the emplover on
account of the employees contribution was in violation al the provisions ol
para 32 of the Scheme. As discussed above, respondent No. 1+ Coms
sioner had powers to see this aspect also while exercising the powers under
Section 7A(1}[b). Having exercised these powers. respondent No. 1 Com
missioner had found that the petitioner had made wrongful deductions
from the subsequent wages of the employees on account of the emplovees
share to the Providen!l Fund which was deducted fromn the period between
August 1982 and August 1991. Therefore, respondent No. 1 - Commissioner
on a complaint being made to him by two employees, made an enguiry and
directed the petitioner Lo refund such deductions having been made by the
petitioner Lo the employees.

14. What is questioned herein is the power of respondent No. |}
Commissioner to direct the refund of the wrongful deduction made by the
petitioner on account of employees’ contribulion for the easlicr period. [ is
submitted on hehalf of the petitioner that deduction was made pursuant 1n
the consent given by the employecs themselves in the meeting hold on 1 ith
November 1292, [t is clear from the provisions of para 32 of the Seheme thal
there is no provision wherein the contingency, as arisenin the present case,
is contemplated and thus to provision is made therefor. Thus. in the
absence of any provision lor the deduction as the petitioner made whethen
the petitioner could make such deduction pursuant to the consent given by
the employees and whether the action taken by Commissioner dirceling
refund could be 1aken by him. [1 is submitted on behall of the petitioner that
the said contingency has not been deall with in para 32 and. thercfore. ihe
provisions of para 32 will have no application. In this respect. the petitione:
has placed reliance on a decision of the Apex Court in the case of Disirice
Exhibitors Association, Muzaffarnagar & Ors. v. Union of India & (s, In
the said case, the Apex Court held that the Scheme was made applicahie
retrospectively to cinema theatres and, therefore, the employer was niot
liable to pay contribution of employees as the employer had already pasd
full wages 10 the employees for the retrospective period and he cannoet uke
deduction of the cmployees’ share to their future wages. It was also Jnriher
held that para 32[)) was not atiracled to such situation.

1. (19913 5CC 119 T AIR 1991 SC (381 (991 (2) S.C.R 477 2 1991 1.0, 1532
19691 (G2)F.LLR 812: 1991 (2)L.L..J. 115: 1991 (79 TF.I.R 177 1001 () L1 N,
1.
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15. In the present case, however. il is an admission potition that 'he
employees had consented for the deduction to be made from their wages on
account of their share of contribution made by the petitioner-employer to
the Provident Fund. It s submitted on behalf of respondent No. 1- Commis-
sioner that even then the petitioner cannot make deduction as it is not
provided under the provisions of para 32 of the Scheme. It is also further
submitied on behalf of respondent No.1- Commissioner that the employer
and the employees cannot arrive at any understanding in respect of the
period for which the authority can exercise jurisdiction and that such
understanding has no bearing on the order passed by the authority. For
making this submission the learned Counsel for the respondent has placed
reliance on the ruling of this Court in the case ol Gosalia Shipping Pot. Ltd..
Goa & Anr v, Regional Provident Fund Commissioner, Goa & Anr,'. However,
the facts of the case therein were different. The understanding which was
arrived at between the employer and the emplovees was with regard 1o the
period for which the authority can exercise jurisdiction. It other words. by
the mutual understanding the emplover and the employees had come to a
settiement that the authorily had no jurisdiction with regard to the
particular period of contribution. However. such is not the case in the
instant case before me. Here the Scheme came to be made applicable 1o the
educational institutions, including petitioner, for the first time in 1982.
There was litigation and by the order of the Apex Court a stay was granted
to the operation of the Notification. It is after the Notification and the
application of the Schemnie to the educational institutions was upheld by the
Supreme Court the petitioner had started implementing the Scheme. It is
true that since the petitioner was nol a party to any of the proceedings
before the Apex Court, it was expected of (he petitioner to start implement-
ing the Scheme right from 6th March 1982, but the petitioner had commit-
ted default. The petitioner had also not implemented the Scheme after the
specific direction given by the Apex Court in its judgment on 7th January
1988 and further conunitted defaull. For such defaulls, action as contem-
plated under section 14B of the Act could have been Laken by respondent
No. 1- Commisstoner

16, it is however necessary 1o be seen whether the action, as the
respondent No. 1- Commissioner has taken directing refund, was pre-
scribed by any af the provisions of the Act or the Scheme. In1 this regard the
learned Counsel tor the petitioner submits Lthat there is no such provisicn.
However. the learned Counsel for respondent No. 1- Commissioner has
submitted that such powers are available under the provisions of section
148 of the Aect.

17. The provisicn of section 14B empowers the Commissioner 1o make
recovery of damages in case where the employer makes default in payment
of any contribution to the Provident Fund. It does not anywhere prescribe
that the Commissioner had powers to direct the refund ol the deductions
mnade in violation of the provisions of para 32 of the Scheme. As such the
Commissioner could have taken action under the provisions of section 148
for making recovery of damages from the petitioner for conunitling default
in payment of the contribution o the Provident Fund only. It does not

L. (1997) 1 C.L.R. 44 : 1997 (3) All M. R. 642 : 1997 Lab. L.C. 3256.
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prescribe for any action on account of decuction made in violation of para
32 of the Scheme. Therefore, the provisions of seclion 14B ate not attracted
to enable respondent No, 1- Commissioner (o direct refund.

18. In this particular case the deduction of employee’s contribution was
made from their wages with the consent of the employees which was given
in a joint meeting held between the employer and the employees. The
Circular issued by the Central Provident Fund Commissioner on 8th
November 1989 had directed the waiver of the contribution made by the
employer on account of employees’ share of contribution for the period
beliween Ist March 1982 and 31sl August 1988 in cases where the
deductions from emplovees wages were nol made. The Circolar further.
however, made exception in cases where the emplovers or employees
voluntieered to pay the same in lumpsum or in instalments. This Circular
cane Lo be issued in view of the fact that the operation ol the Notilication
was stayed by the Supreme Court. In view ol this Circular, therefore, the
petitioner was nol required to make contribution on account of the employ
ees’ share to the Provident Fund for at least the period between 1st Marech
1982 to 315t August 1988, A similar view could have been taken in respect
of the subsequent period. At any rate the Circular had madc exception m
cases where the emplaoyer or the employees’ volunteered to pay the amount
in lumpsum or in instalments. In the present case, therefore, the employer
and the employees both had volunieered to make the contribulion on
account of the employees’ share and [urther the employees had volunteercd
to make the deductions from their wages on account of their share of the
Provident Fund. Respondent No. 1- Commissioner, therelore. should have
taken into consideration this aspect while directing the refund.

19, The direction of refuind given by respondent No. 1- Commissioner
was of a penal nature for which there is no provision in the Act. The direction
for retund was given keeping the amount of employees share ol contribution
made by the employer 1o the petitiondrs. As a result, the refund would have
causcd an additional burden on the petitioner and that too by wav of
punishment. As discussed above. such action could not have heen taken
by the Commissioner under the provisions of section 148 of the Act. There
is no other provision under the Act empowering the Commissioner to take
such penal action of dirceting refund, particularly in the facts and circum
stances of this case where the employees had volunteered to make deduc-
tion from their wages. The direction of refund being given by the Commnijs-
sioner, it was necessary for the Commissioner also to give show cause noticc
lo the petitioner and dive a hearing to the petitioner before passing the order
ol refund. In this case. thatl was not done and. {therefore, the order was made
in violation of the principles of natural justice and, therefore, it cannotl be
sustained. This apart there is no specific provision in the Act whereunder
the Commissioner can pass such an order by way of punishment. Looking
lo the aspect from the equitable point of view also it was inequitable to direct
therefund. [ is true that the petitioner had committed default as discussed
above. Therefore, the Commissioner could have contemplated an action
under section 14B of the Act by directing the petilioner to pay damages.
Under these circumstances. the orders passed by Respondenl No. -
Commissioner, directing the petitioner to refund the deductions made from
the wages of the employees with their consent, on account of their share
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of contribution to the Provident Fund. the orders. therefore. cannol sustain
and the same need Lo be set aside.
20, Petition allowed.

21 In the result. the impugned communications from respondent No.

1- Commissioner dated 6lh July 1997, 6th July 1998 and [5th Oclober
1998 arc hereby quashed and set aside.

Rule made absolute accordingly.
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